For manufacturers and distributors, if they qualify, aggressive premium rates are used to cover environmental liabilities as part of their general liability insurance program. The "combined policy" written by more than a dozen insurance carriers combines the following exposures in one comprehensive policy form: general liability, onsite indoor and outdoor property pollution liability, products liability, products pollution liability, contractor's pollution liability, and business interruption. These combined form policies offer greatly enhanced coverage without the typical pollution exclusions and broaden standard policy definitions to include medical monitoring claims and allegations of fear of illness and emotional distress. Combined forms not only expand coverage it often reduces insurance costs while being non-auditable, which means insurance carriers will not collect additional premium if the company's revenue grows in a given year. Combined form policies provide legal defense and expenses for any claim; and cover the offsite disposal of waste generated from a property, business interruption from environmental issues, and bioterrorism from any intentional release of a chemical, biological and nuclear agent. Moreover, these programs provide emergency response for the mobilization of environmental professionals with 24/7 incident reporting via phone, web, and mobile device; and the coordination of claims services such as environmental engineers, consultants, contractors, attorneys, public relations firms, and specialized claims handling professionals.
For companies who do not qualify for combined form policies, standalone pollution legal liability (PLL) should be purchased and tailored to their exposure sector in order to cover the gap in coverage because of the total pollution exclusion and many specific contaminant exclusions. These PLL policies, written by more than three dozen insurers, cover liabilities associated with mold, legionella, lead and asbestos as well as hundreds of contaminants and chemicals which have been deemed excluded due to pollution exclusions. PLL covers the remediation of contamination from historic and new contamination present at the insured's property, and cleanup costs for contaminants which migrates to or from an insureds' property. PLL provides defense costs, expenses and indemnity costs for bodily injury and medical monitoring claims, and for claims involving the diminution in value of neighboring properties due to releases from the insured's property. Certain insurers will even provide coverage for the insured's own diminution in value attributable to an environmental claim. Insurers provide coverage for the restoration of the property, which often includes betterments entailing materials which are environmentally preferable. Business interruption covers associated losses which have included rental income, relocation, mitigation, net profits and payroll. For an insured with a low-exposure commercial property, the premium cost for $1 million in coverage can be less than $2,000 annually, and for real estate portfolios the cost has been as little as $300 per property. As such, most commercial real estate accounts maintain some level of PLL insurance as part of their insurance program.
General liability and property underwriters do not wish to provide coverage for any alleged contamination event, and commonly accomplish that by attaching the Total Pollution Exclusion (CG 21 49) or its equivalent to the policy designed to essentially exclude every pollution event. In one of my prior published articles, "Defining Pollutant": What You Don't Know Can Hurt You," Environmental Claims Journal 21 (2009): 156, we reviewed many types of losses not covered by general liability policies and coverage denials were upheld when litigated. For a couple dozen more random additional examples (from hundreds of thousands of denied claims) below are reported cases for large losses where companies erroneously relied on general liability policies rather than purchase PLL:
Tar escaping from roof due to rain and washing into city's sewer system and Lake Erie will not be covered for personal injuries and cleanup costs. 1 Claims for offensive odors from leaking sewer lines leading to an inverse condemnation of property will not be covered. 2 Property damage and personal injury claims from toxic vapors during installation of polyurethane foam for insulation is barred by the pollution exclusion. 3 Pollution exclusion applied after large fire where cleanup costs incurred for mercury contamination even though "all risk" policy allowed coverage for soot and smoke. 4 No coverage for building product claims and Chinese drywall giving off harmful gas emissions and causing significant property damage and corrosion damage to copper wiring. 5 Spraying of pesticide chlorphrifos causing a variety of ailments and illnesses as an "irritant" is excluded by the pollution exclusion. 6 Insured's infant formula was unsaleable due to the presence of melamine and disintegrated filter components with no available insurance as "contaminants" are excluded. 7 Listeria bacteria outbreak at insured's food processing facility not covered as "contaminant" includes "inorganic material." 8 Serious injuries from oil-based paint fumes circulating through air conditioning system throughout building are excluded due to pollution exclusion. 9 Widespread dissemination of silica dust as a by-product of sandblasting operation is excluded for personal injuries and cleanup costs. 10 Placing dirt and rocks in a creek bed were deemed "irritants" and excluded from general liability. 11 Disposal of methylene chloride into the public sewer is a form of environmental degradation and all resulting damages were not covered. 12 Not entitled to reimbursement of damages, remediation, testing, ongoing monitoring and lost profits from the alleged discharge of toxic chemicals which contaminated the Coosa River in Alabama because the "pollution exclusion" barred coverage. 13 No coverage for a wrongful death case involving two carbon monoxide poisoning deaths resulting from a car in the condominiums garage which traveled through HVAC because court found that carbon monoxide from vehicles is excluded, and no "heating or cooling" exception applies to allow coverage. 14 All stormwater and stormwater runoff from a property qualify as "pollutants," and a fertilizer application endorsement does not supersede a "pollution exclusion." 15 Liquid fertilizer runoff causing "noxious odors" plainly falls within the definition of "pollutants" and all claims by neighboring property owners are not covered. 16 Black liquid soap, byproduct of article manufacturing, is a "pollutant" leaving no coverage for more than $2.6 million in remediation costs. 17 Underlying plaintiffs' damages from elevated blood levels and brain damage from lead-based paint in residential dwellings are barred by pollution exclusion even in the absence of a lead-based paint exclusion. 18 Lead particulate is unequivocally excluded as an "irritant" and no coverage available where several plaintiffs claimed injuries from toxic pollution released from a property. 19 A hole in the home heating oil tank caused 50-75 gallons to spill into basement and then led to a massive migrating soil cleanup of the oil, ethyl benzene, isopropyl benzene, naphthalene and toluene, with no available coverage as "oil" and other chemicals are "pollutants." 20 The "accidental fire" exception does not override the pollution exclusion when seeking defense and indemnification for multiple tenants' carbon monoxide poisoning injuries from a furnace leak. 21 Innocuous rocks became "irritants" and caused significant uncovered physical damages when accidentally discharged into a stream "changing the flow and contours of the stream." 22 Coverage denied where negligent construction caused leaking water, mold and trichothecene ('pollutants") in the residence rendering it uninhabitable and caused health problems. 23 For legionella claims, commercial policies may further contain additional exclusions for bacteria or communicable diseases which might independently exclude coverage from the "pollution exclusion." 24 The Washington Supreme Court, like many states, ruled that carbon monoxide discharged from a hot water heater was acting as a "pollutant" and within the absolute pollution exclusion of the home builder's liability insurance policy. 25 The above pollution exposures and court decisions highlight the importance of making smart risk management decisions for transferring environmental losses. Environmental claims are regularly in the millions of dollars. These claims include money for defense, indemnity on settlements and judgments, investigation and remediation, natural resource damages, business interruption, loss of business and public relations, and medical monitoring costs. PLL Pollution Policies can broadly cover these exposures while all non-environmental intend to broadly disclaim coverage for environmental claims.
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